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HOUSE BI LL 1984

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session

By Representatives Ericksen, Dunn, Newhouse, Ahern, Hinkle, Kretz,
Warni ck, Crouse, Hailey, Schindler, Pearson, Haler, Kristiansen,
Strow, Chandl er and Bail ey

Read first tinme 02/02/2007. Referred to Commttee on Agriculture &
Nat ural Resources.

AN ACT Relating to the right to farm anmending RCW 64. 06. 022,
70. 94. 640, 90.48.080, 36.70A. 030, 36.70A. 175, and 90.48. 020; reenacting
and anendi ng RCW 7. 48. 305; adding a new section to chapter 90.48 RCW
adding a new section to chapter 90.64 RCW adding a new chapter to
Title 15 RCW recodifying RCW 7.48.305, 7.48.315, 7.48.320, and
7.48.905; and repealing RCW7.48.300, 7.48.310, and 90. 48. 450.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

PART |
RI GAT TO FARM

NEW SECTION. Sec. 101. This chapter may be known and cited as the
Washi ngton right to farm act.

NEW SECTION. Sec. 102. The legislature finds that the state's

agricultural industry 1is diversified, productive, and a nmajor
contributor to the Wshi ngton econony. Urban and rural comunities
statewi de benefit from the direct and indirect jobs, incone, and

revenues generated by agricultural production. Agricultural land is
essential to providing citizens with food and fiber and to ensuring
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aest hetic values through the preservation of open spaces. However, the
| egislature also finds that excessive governnent regulation can cause
agricultural land to be converted to nonagricultural uses, and that
i nconsi stencies between federal and state regulations can cause
confusion for those persons affected. In addition, agricultural
activities conducted on farmand are often subjected to nuisance
| awsuits that encourage and even force the premature renoval of the
| ands fromagricultural uses. The legislature further finds that for
the agricultural industry to survive, farns nust be able to adopt new

technologies and to diversify into new products. The legislature
intends with this chapter that agricultural activities conducted on
farm and that are consistent with good agricultural practices will be

protected from excessive, inconsistent regulation by governnment and
from nui sance | awsuits.

NEW SECTION. Sec. 103. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Agricultural activity" neans the growing, raising, or
production of horticultural or viticultural crops, berries, poultry,
livestock, shellfish, grain, mnt, hay, and dairy products, and
conditions or activities that occur on a farmin connection with the
commer ci al production of farm products, including but not limted to:
Mar ket ed produce at roadside stands or farm narkets; noise; odors;
dust; funes; operation of machinery and irrigation punps; novenent
including, but not limted to, use of current county road ditches,
streans, rivers, canals, and drains, and use of water for agricul tural
activities; ground and aerial application of seed, fertilizers,
conditioners, and plant protection products; enploynent and use of
| abor; roadway novenent of equipnment and |ivestock; protection from
damage by wldlife; prevention of trespass; construction and
mai nt enance of buildings, fences, roads, bridges, ponds, drains,
wat erways, and simlar features and mai ntenance of streanbanks and
wat er cour ses; and conversion fromone agricultural activity to another.

(2) "Agricultural storm water"” or "storm water runoff" neans any
precipitation-related discharge of rmanure, litter, or  process
wastewater from |land areas where the manure, litter, or process
wast ewat er has been applied in accordance with site-specific nutrient
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managenent practices that ensure appropriate agricultural wutilization
of nutrients.

(3) "Farmt' neans the | and, buildings, freshwater ponds, freshwater
culturing and growing facilities, and machinery used in the comerci al
production of farm products.

(4) "Farm product” neans those plants and animals useful to humans
and includes, but is not limted to, forages and sod crops, dairy and
dairy products, poultry and poultry products, |livestock including
breedi ng, grazing, and recreational equine use, fruits, vegetables,
flowers, seeds, grasses, trees, freshwater fish and fish products,
api aries, equine and other sim/lar products, or any other product that
i ncorporates the use of food, feed, fiber, or fur.

(5) "Farm and" neans | and or freshwater ponds devoted primarily to
the production, for comrercial purposes, of livestock, freshwater
aquacul tural, or other agricultural comodities.

(6) "Forest practice" has the sanme neaning as in RCW 76. 09. 020.

(7) "Fugitive dust" neans a particul ate em ssion made airborne by
human activity, forces of wind, or both, that do not pass through a
stack, chimmey, vent, or other functionally equival ent opening.

(8 "Good agricultural practices" neans economcally feasible
practices which are customary anong or appropriate to farns and ranches
of a simlar nature in the |ocal area.

Sec. 104. RCW 7. 48. 305 and 1992 ¢ 151 s 1 and 1992 ¢ 52 s 3 are
each reenacted and anended to read as fol |l ows:

( { Notwthstanding—any—other—proviston—ol—this—chapter—)) (1)

Agricultural activities conducted on farm and and forest practices, if
consistent wth good agricultural and forest practices ((and

activities)), are presuned to be reasonable and shall not be found to
constitute a nuisance unless the activity has a substantial adverse
effect on the public health and safety.

(2) If those agricultural activities and forest practices are
undertaken in conformty wth all applicable laws and rules, the
activities are presuned to be good agricultural and forest practices
not adversely affecting the public health and safety for purposes of
this ((seettor—andROAMN748-300)) chapter. An agricultural activity
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that is in conformty with such aws and rules shall not be restricted
as to the hours of the day or day or days of the week during which it
may be conduct ed.

(3) Nothing in this section shall affect or inpair any right to sue
for damages.

NEW SECTION. Sec. 105. (1) Odors or fugitive dust caused by
agricultural activity consistent with good agricultural practices on
agricultural land are exenpt fromthe requirenents of chapter 70.94 RCW
unl ess they have a substantial adverse effect on public health. In
determ ning whether agricultural activity is consistent with good
agricultural practices, the departnent of ecology or board of any
authority shall consult with a recognized third-party expert in the
activity prior to issuing any notice of violation.

(2) Any notice of violation issued under chapter 70.94 RCW
pertaining to odors or fugitive dust caused by agricultural activity
shall include a statenent as to why the activity is inconsistent with
good agricultural practices, or a statenent that the odors or fugitive
dust have substantial adverse effect on public health.

(3) In any appeal to the pollution control hearings board or any
judicial appeal, the agency issuing a final order pertaining to odors
or fugitive dust caused by agricultural activity shall prove the
activity is inconsistent wth good agricultural practices or that the
odors or fugitive dust have a substantial adverse inpact on public
heal t h.

(4) The exenption in this section does not apply:

(a) If a person engaged in agricultural activity on a contiguous
pi ece of agricultural land sells or has sold a portion of that |and for
residential purposes;

(b) To facilities subject to RCW 70.94. 151 as specified in WAC 173-
400- 100 as of July 24, 2005, 70.94.152, or 70.94.161.

(5 As used in this section, "agricultural |and" neans at | east
five acres of |land devoted primarily to the conmmercial production of
livestock, agricultural commdities, or cultured aquatic products.

NEW SECTION.  Sec. 106. A seller of real property, as defined in
chapter 64.06 RCW shall nake available to the buyer the follow ng
st at ement : "This notice is to informyou that the real property you
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are considering for purchase may lie in close proximty to a farm The
operation of a farm involves wusual and customary agricultural
practices, which are protected under chapter 15.-- RCW (sections 101
t hrough 103, 105 through 110, and 301 of this act), the Wshington
right to farmact."

NEW SECTION. Sec. 107. Organic matter or inorganic matter
di scharged into any waters of the state as a result of an agricul tural
activity is exenpt fromthe prohibition in RCW90. 48. 080.

NEW SECTION. Sec. 108. No permt systempertaining to sources of
pol lution arising fromagricultural stormwater may be authorized and
no civil or crimnal penalties nay be inposed with respect to any
agricultural activities conducted in full conpliance wth the
applicable provisions of chapters 90.64 and 90.48 RCW any rules
adopted thereunder, and any applicabl e approvals or directives of the
departnment of ecol ogy.

NEW SECTION. Sec. 109. The definitions of "wetland" or "wetl ands"
in RCW 36. 70A. 030(21) and 36. 70A. 175 do not i nclude wetl ands converted
to agricultural use before Decenmber 23, 1985, in accordance with the
federal food security act of 1985 (99 Stat. 1354), unless they are
converted to a nonagricultural use, at which tinme they are subject to
a new delineation and the provisions of chapter 36. 70A RCW

NEW SECTION.  Sec. 110. The definition of "waters of the state" in
RCW 90. 48. 020 may not be construed to include wetlands converted to
agricultural use before Decenber 23, 1985, in accordance with the
federal food security act of 1985 (99 Stat. 1354), unless they are
converted to a nonagricultural use, at which tinme they are subject to
a new delineation and the provisions of chapter 90.48 RCW

NEW SECTION. Sec. 111. The following acts or parts of acts are
each repeal ed:

(1) RCW 7.48.300 (Agricultural activities and forest practices--
Legi sl ative finding and purpose) and 1992 ¢ 52 s 2 & 1979 ¢ 122 s 1,

(2) RCW 7.48.310 (Agricultural activities and forest practices--
Definitions) and 1992 ¢ 52 s 4, 1991 c¢ 317 s 2, & 1979 ¢ 122 s 3; and
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(3) RCW 90.48.450 (Discharges from agricultural activity--
Consideration to be given as to whether enforcenent action would
contribute to conversion of land to nonagricultural use--Mnim ze the
possibility) and 1981 c¢ 297 s 31.

PART 1|1
TECHNI CAL  AMENDIVENTS

Sec. 201. RCW64.06.022 and 2006 ¢ 77 s 1 are each anended to read
as follows:

A seller of real property shall nake available to the buyer the
({ FoHowng)) statenent (((—“Fhs—notiece+s—toi+nlormyou—that—the real

agr-etH-ural—practices—whi-eh—are—protected—under—ROAN-7-43-3085—the

} } —)) required in section 106 of this act.

Sec. 202. RCW 70.94.640 and 2005 c¢c 511 s 4 are each anended to
read as fol |l ows:
(()) As provided in section 105 of this act, odors or fugitive

dust caused by agricul tural activity ((eenststent—wth—good
agreutural—practtces—oen—agrreuttural—land)) are exenpt from the
requirenments of this chapter ((unrless—they—havre—asubstantial—adverse
effect—on—pubH-c-health—Ihdetermning—whether—agriculturalactivty
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70.94-161)).

Sec. 203. RCW90.48.080 and 1987 c¢ 109 s 126 are each anended to
read as foll ows:

Except as provided in section 107 of this act, it shall be unlawf ul
for any person to throw, drain, run, or otherw se discharge into any of
the waters of this state, or to cause, permt or suffer to be thrown,
run, drained, allowed to seep or otherw se discharged into such waters
any organic or inorganic matter that shall cause or tend to cause
pollution of such waters according to the determnation of the
departnment, as provided for in this chapter.

Sec. 204. RCW 36. 70A.030 and 2005 ¢ 423 s 2 are each amended to
read as foll ows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

p. 7 HB 1984
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(1) "Adopt a conprehensive |land use plan" neans to enact a new
conprehensive | and use plan or to update an existing conprehensive | and
use plan.

(2) "Agricultural land" nmeans land primarily devoted to the
comercial production of horticultural, wviticultural, floricultural
dairy, apiary, vegetable, or animal products or of berries, grain, hay,
straw, turf, seed, Christnmas trees not subject to the excise tax
inposed by RCW 84.33.100 through 84.33.140, finfish in upland
hat cheri es, or | i vest ock, and that has long-term comrerci al
significance for agricultural production.

(3) "Gty" nmeans any city or town, including a code city.

(4) "Conprehensive | and use plan,"” "conprehensive plan,” or "plan"
means a generalized coordinated |and use policy statenent of the
governing body of a county or city that is adopted pursuant to this
chapter.

(5 "Critical areas" include the followi ng areas and ecosystens:
(a) Wetlands; (b) areas with a critical recharging effect on aquifers
used for potable water; (c) fish and wildlife habitat conservation
areas; (d) frequently flooded areas; and (e) geologically hazardous
ar eas.

(6) "Departnent"” mneans the departnment of community, trade, and
econom ¢ devel opnent .

(7) "Devel opnent regulations” or "regulation”™ neans the controls
pl aced on devel opnent or |and use activities by a county or city,
including, but not Ilimted to, zoning ordinances, critical areas
ordi nances, shoreline nmaster prograns, official controls, planned unit
devel opnment ordi nances, subdivision ordi nances, and binding site plan
ordi nances together wth any anendnents thereto. A devel opnent
regul ation does not include a decision to approve a project permt
application, as defined in RCW 36.70B. 020, even though the deci sion may
be expressed in a resolution or ordinance of the |egislative body of
the county or city.

(8) "Forest |and" neans land primarily devoted to growi ng trees for
| ong-term commercial tinmber production on |land that can be economcally
and practically managed for such production, including Christnas trees
subject to the excise tax inposed under RCW 84.33.100 through
84.33.140, and that has long-term commercial significance. I n
determ ning whether forest land is primarily devoted to growi ng trees

HB 1984 p. 8
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for long-term commercial tinber production on land that can be
econom cally and practically managed for such production, the foll ow ng
factors shall be considered: (a) The proximty of the land to urban,
suburban, and rural settlenents; (b) surrounding parcel size and the
conpatibility and intensity of adjacent and nearby |and uses; (c) |ong-
term | ocal economc conditions that affect the ability to manage for
ti mber production; and (d) the availability of public facilities and
servi ces conducive to conversion of forest |land to other uses.

(9) "Geologically hazardous areas” means areas that because of
their susceptibility to erosion, sliding, earthquake, or other
geol ogical events, are not suited to the siting of commercial,
residential, or industrial devel opnent consistent with public health or
safety concerns.

(10) "Long-term commercial significance" includes the grow ng
capacity, productivity, and soil conposition of the land for long-term
commercial production, in consideration with the land's proximty to
popul ati on areas, and the possibility of nore intense uses of the |and.

(11) "Mnerals" include gravel, sand, and valuable netallic
subst ances.
(12) "Public facilities" include streets, roads, highways,

si dewal ks, street and road lighting systens, traffic signals, donestic
wat er systens, stormand sanitary sewer systens, parks and recreationa
facilities, and schools.

(13) "Public services" include fire protection and suppression, |aw

enforcenent, public health, education, recreation, environnenta
protection, and other governnental services.

(14) "Recreational |and" neans |and so designated under RCW
36. 70A. 1701 and that, imrediately prior to this designation, was

designated as agricultural land of |ong-term commercial significance
under RCW 36. 70A. 170. Recreational |and nust have playing fields and
supporting facilities existing before July 1, 2004, for sports played
on grass playing fields.

(15) "Rural character" refers to the patterns of |and use and
devel opnent established by a county in the rural elenment of its
conpr ehensi ve pl an:

(a) In which open space, the natural |andscape, and vegetation
predom nate over the built environnent;

p. 9 HB 1984
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(b) That foster traditional rural lifestyles, rural - based
econom es, and opportunities to both Iive and work in rural areas;

(c) That provide visual |andscapes that are traditionally found in
rural areas and conmuniti es;

(d) That are conpatible with the use of the land by wildlife and
for fish and wildlife habitat;

(e) That reduce the inappropriate conversion of undevel oped |and
into sprawing, |owdensity devel opnent;

(f) That generally do not require the extension of wurban
gover nnental services; and

(g) That are consistent with the protection of natural surface
wat er flows and ground water and surface water recharge and di scharge
ar eas.

(16) "Rural developnent” refers to devel opnment outside the urban
growh area and outside agricultural, forest, and mneral resource
| ands designated pursuant to RCW 36. 70A. 170. Rural devel opnent can
consist of a variety of uses and residential densities, including
clustered residential devel opnment, at levels that are consistent with
the preservation of rural character and the requirenents of the rura
el ement. Rural devel opnent does not refer to agriculture or forestry
activities that may be conducted in rural areas.

(17) "Rural governnental services" or "rural services" include
t hose public services and public facilities historically and typically
delivered at an intensity usually found in rural areas, and may include
donestic water systens, fire and police protection services,
transportation and public transit services, and other public utilities
associated with rural developnent and normally not associated wth
urban areas. Rural services do not include stormor sanitary sewers,
except as otherw se authorized by RCW 36. 70A. 110(4).

(18) "Urban growth" refers to growh that makes intensive use of
land for the location of buildings, structures, and inperneable
surfaces to such a degree as to be inconpatible with the primary use of
| and for the production of food, other agricultural products, or fiber,
or the extraction of mneral resources, rural uses, rural devel opnent,
and natural resource |ands designated pursuant to RCW 36. 70A. 170. A
pattern of nore intensive rural developnent, as provided in RCW
36. 70A. 070(5) (d), is not wurban grow h. Wien allowed to spread over
wi de areas, wurban growh typically requires wurban governnenta

HB 1984 p. 10
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services. "Characterized by urban growh" refers to | and havi ng urban
growh located on it, or to land located in relationship to an area
Wi th urban gromh on it as to be appropriate for urban grow h.

(19) "Urban growt h areas" nmeans those areas designated by a county
pursuant to RCW 36. 70A. 110.

(20) "Urban governnental services" or "urban services" include
those public services and public facilities at an intensity
historically and typically provided in cities, specifically including
storm and sanitary sewer systens, donestic water systens, street
cl eaning services, fire and police protection services, public transit
services, and other public utilities associated with urban areas and
normal Iy not associated with rural areas.

(21) "Wetland" or "wetlands" neans areas that are inundated or
saturated by surface water or ground water at a frequency and duration
sufficient to support, and that under normal circunstances do support,
a preval ence of vegetation typically adapted for life in saturated soi

condi tions. Wet | ands generally include swanps, marshes, bogs, and
simlar areas. Wetlands do not include those artificial wetlands
intentionally created from nonwetland sites((+)) 1including, but not
limted to((+)):__ lrrigation and drainage ditches((+)). grass-lined

swal es((7)). canals((;)), detention facilities((+)). wastewater
treatnent facilities((y)). farm ponds((;)). wetlands converted to
agricultural use, as provided in section 109 of this act; and | andscape
anenities, or those wetlands created after July 1, 1990, that were
unintentionally created as a result of the construction of a road

street, or highway. Wetl ands may include those artificial wetlands
intentionally created from nonwetland areas created to mtigate
conversion of wetl ands.

Sec. 205. RCW 36. 70A. 175 and 1995 ¢ 382 s 12 are each anended to
read as foll ows:

Wet | ands regul at ed under devel opnent regul ati ons adopted pursuant
to this chapter shall be delineated in accordance with the manua
adopted by the departnent pursuant to RCW 90.58. 380, except wetl ands
converted to agricultural use, as provided in section 109 of this act.

Sec. 206. RCW 90.48. 020 and 2002 c¢c 161 s 4 are each anended to
read as foll ows:

p. 11 HB 1984
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(1) Wenever the word "person” is used in this chapter, it shall be
construed to include any political subdivision, governnent agency,
muni ci pality, industry, public or private corporation, copartnership,
association, firm individual or any other entity whatsoever.

(2) Wherever the words "waters of the state" shall be used in this
chapter, they shall be construed to include |akes, rivers, ponds,
streams, inland waters, underground waters, salt waters and all other
surface waters and watercourses within the jurisdiction of the state of

Washi ngton, but shall not be construed to include wetlands converted to
agricultural use, as provided in section 110 of this act.

(3) Whenever the word "pollution” is used in this chapter, it shal
be construed to nean such contam nation, or other alteration of the
physical, chemcal or biological properties, of any waters of the
state, including change in tenperature, taste, color, turbidity, or
odor of the waters, or such discharge of any I|iquid, gaseous, solid,
radi oactive, or other substance into any waters of the state as wll or

is likely to create a nuisance or render such waters harnful
detrinmental or injurious to the public health, safety or welfare, or to
donestic, comercial, industrial, agricultural, recreational, or other

legitimate beneficial uses, or to livestock, wild animals, birds, fish
or other aquatic life.

(4) Werever the word "departnent” is used in this chapter it shal
mean the departnent of ecol ogy.

(5) Whenever the word "director” is used in this chapter it shal
mean the director of ecol ogy.

(6) Whenever the words "aquatic noxious weed" are used in this
chapter, they have the neaning prescribed under RCW 17. 26. 020.

(7) Wenever the words "general sewer plan" are used in this
chapter they shall be construed to include all sewerage general plans,
sewer general conprehensive plans, plans for a system of sewerage, and
other plans for sewer systens adopted by a |local governnent entity
including but not limted to cities, towns, public utility districts,
and water-sewer districts.

(8) Whenever the words "agricultural stormwater"” or "storm water
runoff" are used in this chapter they shall have the sane neaning as
that contained in section 103(2) of this act.

HB 1984 p. 12
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NEW SECTION. Sec. 207. A new section is added to chapter 90.48
RCWto read as foll ows:

No permt system pertaining to sources of pollution arising from
agricultural storm water nmay be authorized and no civil or crimnal
penalties may be inposed with respect to any agricultural activities
conducted as provided in section 108 of this act.

NEW SECTION. Sec. 208. A new section is added to chapter 90.64
RCWto read as foll ows:

No permt system pertaining to sources of pollution arising from
agricultural storm water nay be authorized and no civil or crimnal
penalties may be inposed with respect to any agricultural activities
conducted as provided in section 108 of this act.

PART 111
M SCELLANEQUS

NEW SECTION. Sec. 301. Part headings used in this act are not any
part of the | aw.

NEW SECTI ON.  Sec. 302. Sections 101 through 103, 105 through 110,
and 301 of this act constitute a new chapter in Title 15 RCW

NEW SECTION. Sec. 303. The followi ng sections are each recodified
in the followng order in the new chapter created in section 302 of
this act.

RCW 7. 48. 305 after section 103 of this act

RCW 7. 48. 315 before section 105 of this act

RCW 7. 48. 320 before section 105 of this act

RCW 7. 48. 905

NEW SECTION. Sec. 304. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---
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